Annex 1. Quick Assessment on Land Use, Forest Policy and Governance

(Source : IFCA Consolidation Report : Reducing Emissions from Deforestation and Forest Degradation in Indonesia, MFor, 2008)

Land Use and Forest Policy  (Chapter 2)
The main references for managing forest resources in Indonesia are the Law No. 41/1999 on Forestry and Law No. 5/1990 on Biodivesity Conservation.  These two laws reflect the phylosophy of forest  management in Indonesia which accomodate the needs to utilize forest resources optimally  as well as to conserve  forest resources to assure obtaining multi benefits in a sustainable manner. 

The Functional Zones of the Forest Estate

Since the 1960’s Indonesia has divided its land area into two for administrative purposes: the national forest land, Hutan Negara and non foreest land
. The forest land, currently of the order of 112 million ha or about 60% of the land surface, has been administered by the Ministry of Forestry as a national resource for the nation, while the balance of the land has been administered for agriculture and settlement by the other line agencies, including the Ministry of Agriculture (and Estate Crops). Technically the National Land Administration Agency (Badan Pertanahan Nasional) has responsibility for the tenure of all land, land surveying and the issuing of entitlements Enclaves of rural and forest dwelling people within the state forest have been accommodated in a number of ways, since the 1967 Basic Forest Law.  Under Forestry Law (UU) No. 41/1999, adat rights is recognized

Changing demographic circumstances, and increase in population in the outer islands, decentralization of government and a growing economic importance of estate crops, particularly palm oil, have all contributed to increasing pressure on the Ministry of Forestry to convert land for non-forest purposes. In order to do this, forest land is categorized as Convertible Forest (Hutan Produksi Konversi) and decisions on the release of land zoned for this forest function are taken by the Minister on the basis of applications from proponents. Once land is released from the Forest Estate it becomes subject to land use decisions which are largely in the hands of local governments (Kabupaten/Kota) and are subject to a regulated process known as spatial planning, whereby land is allocated over a 5-year time frame and within 25 year long term strategic plans to contribute to economic and social development. Forested land (Hutan Negara)) - the potential subject of management for the natural resource of carbon – is largely under the control of the Ministry of Forestry ; but forested land outside the national forest land exists and this is within the scope and decision making capacity of the Local Government, the District Head and the local parliament as well as the Minister of Forestry. Decisions over REDD projects can therefore involve national activities and  local activities. 

Indonesian Forest Land is divided into three major functional categories: Production Forest (Hutan Produksi), Protection Forest (Hutan Lindung) and Conservation Forest (Kawasan Konservasi). Within each of these categories there are a number of other functional zones which constrain the range of uses to which the forest can be put.  

Production Forest is divided into two secondary categories: 

1. Permanent Production Forest for which sustainable forest management is intended to maintain forest ecosystems within the forest estate. Permanent Production Forest is managed as:

· Natural Production Forest (Hutan Produksi Alam – HP-A)
· Limited Production Forest  (Hutan Produksi Terbatas – HPT); and

· Industrial Plantation Forest (Hutan Tanaman Industri – industrial forest plantations)

The utilization of the production forests is undertaken through forest concessions that are granted to private companies, individuals, cooperatives, communities, or state enterprises concerned with the forest sector. Concessions are granted for 20  to 55  years over natural forests and for up to 60 years over HTI. 

Following a review of non-performing natural forest concessions in 1998, the Minister of Forestry at the time cancelled over 200 concessions which reverted to the Ministry of Forestry and have since had little direct management. This land, particularly in Sumatra and Kalimantan is sometimes referred to as open access and is the subject of new initiatives from the Ministry to incorporate them into planned plantation developments through the mobilization of local communities and the granting of a range of community concessions, including Hutan Tanaman Rakyat – HTR. 

The zoning of the production forests takes into account factors such as soil type, elevation and slope and rainfall, while the distinction between HP and HPT relates to the intensity of permitted logging. The decision to establish a plantation forest HTI can be taken where the damage from concession logging of the natural forest is judged to have caused irreparable damage to the natural forest ecosystem. It is generally acknowledged that the future of Forestry production in Indonesia will be increasingly tied to industrial plantation production.

2. Convertible Production Forest (Hutan Produksi Konversi – HPK). This forest zone, unlike the previous three, is not intended to remain in the State Forest but can be  converted to other non-forest uses, such as agriculture, estate crops (e.g., coffee, oil palm, rubber) and settlement.. 

The decision to release HPK from the forest estate is subject to ministerial approval based on proposals from industry. Once the land is released its new land use may yield products subject to regulation by the local government, who is therefore an interested stakeholder in forest land decisions.

Reflecting long established land planning practice, the majority of the HPK is found in the lowlands of Indonesia, more suitable for non-forest uses than higher and steeper landscapes which are reserved for HP or HPT..   

Protection Forest (Hutan Lindung). Protected Forest has been set aside largely for the preservation of essential ecosystem functions, such as watershed protection and protection of beachfronts, riversides and steep upper slopes of mountains where uncontrolled human activities or logging could easily create critical land through erosion. Limited human activities are permitted including the taking of rattan and the secondary forest products at non-commercial scales. The management of Protected Forests has been devolved to Local Government (Kabupatan/kota), which have rights to license use of and payments for environmental services.

Conservation Areas (kawasan konservasi). These include a range of protected area types specified in Act No.5 of 1990. Their major purpose is the preservation of biodiversity. The types of protected areas are: National Park; Strict Nature  Reserves, Wildlife Sanctuaries, Recreational Parks, Grand Forest Parks and Hunting Parks.. Each of these types of protected area is managed directly under the authority of the central government. A further protected area type of grand forest park, termed TAHURA or Provincial Park, has been identified in a number of provinces by the Ministry of Forestry, and its management allocated to provincial government.

National Parks form a distinct type of protected area because unlike all other categories they are managed by staff dedicated to the NP, and they have their own budget allocation.  

Improving public access to Forest Land. 

Over the last three years theMinistry of Forestry has issued regulations that create four new avenues for improved access and rights over forest resources.
  The characteristics of these approaches are presented in Table 1.
Table 1: Administrative mechanisms for improved public access to the forest estate and its resources
	Community management approach
	Comment

	Collaborative Management in Protected Areas  (Peraturan Menteri Kehutanan No P19/2004)


	Protected Area Management, NGOs and donor-funded projects in many Protected Areas in Indonesia have experimented with approaches, such as community conservation agreements, participatory boundary marking, and traditional management zones. This regulation is the first to provide a formal framework for multi-stakeholder management.  The regulation is important as it gives managers a legal basis to address problems involving local communities in and around protected areas.  By limiting collaboration to routine activities such as patrolling, re-forestation and boundary marking, the regulation does not create significant new opportunities for benefit-sharing from joint forest management. 

Collaborative management requires review to identify money making opportunities for local communities.

	Community Forests (Government Regulation 6/2007)


	The Forestry Department has a target of 400,000 ha of community forests by 2009 and 2 million ha by 2012. Community forests are still in the early stages of being implemented. Certificates have been given to 6000 households over an area of more than 8000 ha. 

Revision of the concept of community forest (Hutan Kemasyarakatan or HKm) is one of the most important changes introduced by PP6/2007, and the most rapidly developed and implemented. The idea of HKm was first introduced into policy in 1998, but implementation was weak, and the short duration of permitted activity and other obstacles were blamed for making the concept impractical.  The revised HKm regulation has addressed many of these concerns. It allows for granting of conditional use rights over designated areas of production forest and protection forest to community-based groups for up to 35 years.  The primary policy objective of HKm is poverty alleviation and the restoration of unproductive forest areas
.  Timber production is not allowed, but non-timber forest products may be collected and tree-based agricultural systems that have already been established are permitted.  The focus is on restoring tree-cover, and particular species and management practices are not prescribed (cf. HTR). The new approach is being accepted by communities and within the Forestry Department
.  It comes closer than any previous scheme to achieving multi-stakeholder agreement on a set of rules to regulate access to resources, partly because community forests are situated in areas that were effectively unmanaged by the Ministry of Forestry and where there was no significant conflict over the land use.  The approach has also proved effective in areas of conflict.  An example is in Lampung, Sumatra, where ICRAF and local NGOs have promoted the use of community forest regulations to reach solutions to long-standing disputes over rights to access land and resources.  

	Community Forest Plantations (Government Regulation 6/2007)

	Government Regulation No. 6 of 2007 also provides for Community Forest Plantations (Hutan Tanaman Rakyat or HTR).  In the HTR community groups are given access to land within degraded portions of the production forest zone for planting trees which they can then sell.  The primary policy objective of the program is economic development, job creation, and the need to secure supplies of fiber for the pulp and paper industry.  The HTR license can be for up to 100 years, and is given to a group of households, with each household allowed to manage up to 15 Ha. Government guidelines stipulate the species permitted in each location and this may be advantageous in terms of the pulp wood market
. 

The Ministry of Forestry is planning the allocation of 5.4 million ha of for HTR and has identified broad areas where HTR licenses may be granted.  Field investigation by ICRAF suggests that large proportions of the land designated for community plantation has already been cultivated by local farmers, highlighting the need for government flexibility in the selection of species and in the design of the plantations. Rigidity may interfere with the commitment of communities to accept the opportunities these initiatives provide and be counterproductive to the ultimate objective of growing more plantation pulp wood. 

	Customary Forests (Government Regulation 6/2007)

	Historically the rights of local communities to manage the land or forest resources where they claim customary ownership (hak ulayat), has not been recognized under  the Basic Forest Law in 1967. However hak ulayat has received recognition under Forestry Law 41/1999. In most parts of the country customary (adat) institutions and controls, already under pressure from various social, economic, and environmental forces have weakened. G.R. 6/2007 goes some way to fill this gap by providing for the designation of Customary Forests (hutan adat) as a legally recognized category within the forest zone. It is believed that this will now be developed as a separate PP
.  However, designation of a customary forest requires prior recognition of the adat community that will hold rights to manage it, and this is beyond the Forestry Department’s jurisdiction.  Recognition of adat communities must be given by local government decree.  While the Ministry of Forestry has indicated its support for this in principle, in practice the designation of customary forest may be appropriate and could lead to, or fail to resolve, conflicts with designated forest functions such as watershed protection and biodiversity conservation, which in the Department’s view should be maintained regardless of the access rights granted. Management restrictions imposed according to the functional status of forest areas might therefore drastically curtail the scope for community-based management even where the customary rights of communities are recognized.

Critics suggest that customary forest may be vulnerable to abuse by adat leaders, who are inadequately accountable to constituents in their communities and may use their position to corruptly sell access to outsiders.  It is hoped that the further formalization of customary forest in law will provide mechanisms to check these practices.  The Ministry of Forestry and the Indigenous People’s Alliance (AMAN) have recently announced that they will work together to compile an inventory of customary tenure claims in the forest zone as a basis for implementation of this regulation.


Forest Governance  (Chapter 5) 

The Government of Indonesia has acknowledged that a history of high deforestation and forest degradation rates are a consequence of inadequate forest governance, and the Ministry of Forestry has moved to address the issue explicitly through its long term strategic plan. The government also recognizes that illegal activities which impact on forests also derive from broader governance issues. These are pervasive or systemic problems that go beyond the sector, such as high levels of corruption and elite capture, ambiguous and conflicting laws and regulations, and poor performance of public institutions.  Financial policies and incentives favoring sustainable forest management and the intrinsic environmental services of forest ecosystems will contribute to international buyers’ perceptions of the quality of Indonesian REDD credits. 
Recognizing the need for a multi-sector approach to improving governance, the Government of Indonesia has made the fight against corruption in all sectors a top priority, as demonstrated by the work of the independent Anti-Corruption Commission (KPK) and the special Anti-Corruption Court. Indonesia now has a law against money laundering (UU25/2003), which is the first in the world that allows the proceeds of illegal logging to be investigated and used in prosecution. As a result of anti-corruption efforts there has been a major wave of prosecutions against illegal activities in many sectors, including forestry. The State Ministry for Administrative Reforms announced an ambitious goal to apply a nationwide system of good governance at the local government level by 2008.  
1     Legitimacy of Forest Governance. 

The Indonesian constitution gives the state broad authority over forests and forest land but at the same time recognizes customary rights and use of forests, although subordinate to national interests.  In the last decade, the legitimacy of state institutions has been strengthened and rebuilt on democratic principles.      

The legitimacy of the current system of forest governance is now contested in two arenas: 

· In the ongoing debate over how far decentralized authority should empower local governments to regulate forest use and forest-related income; and, 

· In the efforts by local communities and their supporters in civil society to assert and defend customary claims to forests and forest land.
 

Both are important for REDD.  Local governments in Indonesia are asking about the share of decision-making authority and revenues they can expect from REDD, and in some cases (notably Aceh and Papua) provincial policies for REDD are being formulated.  Those who speak on behalf of local communities are raising questions about the equity of REDD benefits in the context of forest tenure and rights to forest carbon.  New REDD policies and regulatory reforms are expected to address these questions.
2   Consensus on Principles and Norms. 

During the last 40 years, nearly 2,000 cases of conflict affecting some 600,000 households over more than 10 million hectares of forest land have been documented in Indonesia.
 A significant cause of these conflicts has been dispute of functional forest zoning under the TGHK and conflicts are likely to continue until the TGHK system is reviewed and a new and real consensus reached with forest-edge and enclave communities. 

The most commonly debated policies concerning conflict over forest land focus on: 

· How much authority should be devolved by the Ministry of Forestry to province and districts government; 

· The rights and responsibilities of local communities with forest-dependent livelihoods;

· The role of the military and police in legal and illegal forestry enterprises; and 

· The balance between enforcement or incentive approaches in dealing with forest crime and corruption.  

REDD will benefit from reduction and resolution of conflicts because conflict undermines the rule of law, drives deforestation, and compounds political risk. Each of these factors is likely to impinge on the quality of the carbon credits on international markets and affect price.

3   Transparency and Accountability. 

The 2003 World Bank investigation into corruption in Indonesia pointed to the need for greater transparency in the forest sector particularly in licensing and disclosure of accurate information on area and quality of forest cover, official forest boundaries, and reforestation fund planning. 

New remote sensing technologies and worldwide news coverage have brought rapid change to information management as real-time public access is now available to events such as land-clearing fires, deforestation, and illegal logging.  Remote sensing now provides the basis for the new forest monitoring and assessment system (FOMAS/FRIS). 

Transparency will contribute to the efficiency of REDD markets by providing buyers and sellers with timely, accurate and accessible information; the proper functioning of markets by providing regulators with the information they need to oversee transactions; and general improved governance by constraining opportunities for corruption and elite capture.
4   Predictability. 

Predictability is of special importance for REDD and potential investors in REDD schemes because of the relatively long time-frames (30 to 100 years) over which “permanent” reductions in deforestation and degradation must be sustained.  Unpredictable governance will result in higher risk and, therefore, lower prices for forest carbon.  Further clarity is required concerning the devolution of responsibilities for management decisions over forests. A factor contributing to low predictability is the continuation of many pieces of legislation which are inconsistent or ambiguous making the legal framework for management decisions in the forest sector difficult to understand.

5    Legal Certainty and Forest Land Tenure. 

State sovereignty over virtually all forest land was asserted in the Basic Forestry Law of 1967 and reaffirmed in act 41/1999.  The need for better local management and pressure for democracy and decentralization have encouraged opportunities for community-based forest management, including locally managed production to feed forest-based industry.  Reforms such as the “Joint Forestry Management Approach” in Java have begun to provide local communities with greater forest access and benefits
. More can be done to clarify and recognize the rights of local people under customary law and resolve the competing claims of more recently settled migrants. 

The remaining challenges facing in the  forest land  tenure include:

· Confusion about what legal rights to land can be established or held, by whom, and by what administrative and legal procedures;

· Vulnerability of existing non-formal and formal tenure arrangements, especially those under customary (adat) law, to legal and illegal challenges including through violent conflict;

· Complicated and sometimes contradictory regulations governing land ownership and use together with a lack of consistency and transparency in their enforcement;

· Institutional weakness and conflicting or unclear jurisdiction on the part of agencies charged with governing forest land tenure.

The Ministry of Forestry’s initiatives to legally strengthen community access to customary land under designations such as “village forest”, “community forest” and HTR are designed to promote an interested management presence on land that has become de facto open access where communities have not had the legal authority or means to prevent outsiders entering the forest. These initiatives should combat the tendency for local residents to collaborate with others to exploit resources illegally rather than lose all access. The outcome for REDD will be an expanded legal framework for community level involvement in REDD projects and greater confidence in the market about the permanence of the REDD credits
6   Forest Crime and Law Enforcement. 

Forest crime is a threat to governance as it undermines the rule of law, exacerbates social conflict, and threatens sustainable forest management The prevention, detection, and suppression of forest crimes continue to be hampered by corruption in the justice system at each step from criminal detection and investigation, through case preparation and prosecution, to adjudication and appeal. The sheer number and complexity of overlapping, inconsistent, and contradictory regulations in the forest sector provide ample opportunity for administrative corruption, as officials either sell their services as brokers to navigate the bureaucratic tangle or else take bribes to circumvent it.
Since 2005 the Indonesian government has been undertaking a comprehensive program to curb illegal logging under the umbrella of the Forest Law Enforcement National Strategy (FLENS).  In addition, Presidential Instruction (INPRES 4/2005) directs 18 government bodies as well as local government officials to cooperate in action to eradicate illegal logging.  Subsequent to the INPRES a number of high profile illegal operators have been arrested.  As a deterrence to other forest criminals these actions are expected to continue to be effective in reducing illegal logging further improving the country’s capacity to generate REDD credits and to promote its credentials as a reliable international partner in carbon markets.. 
7. Challenges To Achieving Governance Readiness   

The initiatives under FLEG represent significant progress towards increased transparency and accountability, improved law enforcement, and bringing forest-based industries into balance with sustainable wood supplies. There are additional actions proposed in this section to further improve forest governance, reduce corruption, and contribute to the success of REDD strategies. They are grouped under categories concerned with the need to build confidence among stakeholders and the potential markets; to strengthen accountability; to be able to safeguard the markets and payment distribution mechanisms; to reform specific government institutional practices and to build a broad constituency of interested REDD stakeholders to provide the external checks and balances that every management system requires.

Many of the recommendations are explicitly or implicitly contained within the Ministry of Forestry Long Term Development Plan 2006-2025; and could be tested by incorporating them into REDD demonstration projects.
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� These problems are by no means mutually exclusive.  On the contrary, they overlap and aggravate one another.  For example, politically weak institutions can do little to resolve conflicts arising from conflicting laws and regulations. 





